DRINK DRIVING CHARGES - ROAD SAFETY ACT 1986

S 49(1)(a) Driving Under the Influence (DUI) Road Safety Act 1986 (RSA)

DUI Overview

DUI is an offence that is commonly misconceived for the offence of ‘drink driving’. DUI and ‘drink driving’ are 2 separate offences and DUI is deemed more serious. This is because the aforementioned offence can incur imprisonment for a first-time offence, whilst the latter cannot. 
DUI is defined as driving a motor vehicle under the influence of alcohol or drugs and not being able to maintain proper control of the motor vehicle. This offence is provided for under s 49(1)(a) of the RSA (extracted below). 
What to Consider/Needs to be Established? 

To determine whether you have been charged with DUI, it is important to consider what constitutes DUI (see definition above and legislation extracted below). In other words, can the disputing party establish beyond reasonable doubt all elements of the offence?
· you were driving a motor vehicle?  
· you were under the influence (of alcohol or drugs)?
· you were not able to maintain proper control of the motor vehicle?

In addition, is evidence available to show you have a record for exhibiting similar behaviour?  
Penalties 

DUI charges are dealt with in the Magistrates Court of Victoria.

If you are found guilty of the DUI offence, the following penalties will be imposed:  

· First offence - fine of 25 penalty units and 3 months imprisonment
· Second offence - fine of 120 penalty units and 12 months imprisonment 
· Third (or more) offence - fine not exceeding 180 penalty units and 18 months imprisonment  

NB: under s 50(1B) of the RSA (extracted below), if you are found guilty of DUI (under s 49(1)(a) of the RSA), your driver licence (or learner’s licence) will be revoked for the following minimum periods: 

· First offence - 2 years
· Second (or more) offence - 4 years

Under section 50AA of the RSA, a licence cannot be revoked if your previous records were from 10 or more years ago. However, your licence may still be revoked for longer than 2 years if evidence is available to support this.
You will also likely be charged with other minor drink driving offences.

VicRoads may also demand that you participate in a behavioural change program.  
Our Lawyers across our 4 offices (Melbourne, New South Wales, South Australia and Western Australia) are specialists who have represented many parties with DUI offences. We have appeared in the Magistrates Court to defend our clients on many occasions, so we are well equipped to work through the particular processes and procedures in this environment and best defend your case. We also have experience negotiating penalties to be reduced to more minor charges and reducing time periods for disqualified licences. 
Questions and Next Steps 

To determine whether you have a good prospect of success in defending your case, it is important to weigh up the following points: 

· Should I plead guilty/not guilty?
· What options are available to minimise my penalty? 
· Can a defence be relied on to argue my innocence?
· Have 3 hours lapsed since I last drove the motor vehicle? 

These are all questions our Lawyers are here to help answer and prepare a strong case. 

The criminal justice system (CJS) comprising police, courts and magistrates take DUI offences very seriously. Seeking representation from us will help you receive the best outcome. We guide you through the most appropriate options (whether pleading guilty so a lesser charge can be settled) to avoid the most serve penalties being imposed.   

Legislation

S 49(a)(a) Driving Under the Influence (DUI) RSA

Offences involving alcohol or other drugs

(1) A person is guilty of an offence if he or she—
(a) drives a motor vehicle or is in charge of a motor vehicle while under the influence of intoxicating liquor or of any drug to such an extent as to be incapable of having proper control of the motor vehicle; or
(2) A person who is guilty of an offence under paragraph (a) of subsection (1), other than a supervising driver offence, is liable—
(a) in the case of a first offence, to a fine of not more than 25 penalty units or to imprisonment for a term of not more than 3 months; and
(b) in the case of a second offence, to a fine of not more than 120 penalty units or to imprisonment for a term of not more than 12 months; and
(c) in the case of any other subsequent offence, to a fine of not more than 180 penalty units or to imprisonment for a term of not more than 18 months.
(8) If on a prosecution for an offence under paragraph (a) of subsection (1), the court is not satisfied that the accused is guilty of that offence but is satisfied that the accused is guilty of an offence under paragraph (ba) of that subsection, the court may find the accused guilty of an offence under paragraph (ba) and punish the accused accordingly.
(9) If on a prosecution for an offence under paragraph (ba) of subsection (1), the court is not satisfied that the accused is guilty of that offence but is satisfied that the accused is guilty of an offence under paragraph (bb) of that subsection, the court may find the accused guilty of an offence under paragraph (bb) and punish the accused accordingly.































S 49(1)(b) Exceed the Prescribed Concentration of Alcohol (ExPCA) Road Safety Act 1986 (RSA)

ExPCA Overview

ExPCA is defined as driving/being in charge of a motor vehicle whilst the prescribed (or more than the prescribed) concentration of alcohol (PCA) is in your breath analysis/blood.

NB: this charge sits alongside charge s 49(1)(f) of the RSA. You need not plead guilty to both charges as they remain an alternative if one charge cannot be established. It is less common for this charge to proceed before the courts than s 49(1)(f).     

What to Consider/Needs to be Established? 

Following a charge for this offence, you must carefully consider:

· Whether you have a record of similar driving?
· Your blood alcohol concentration (BAC) (as levels determine gravity of penalties)
· What were the circumstances surrounding the offence?
· Whether you requested (but were refused) a blood test
· The number of charges you have been presented with

Police must adhere to strict procedural rules when performing preliminary breath tests, evidentiary breath tests or blood samples, including: 

· Ensuring a registered medical practitioner takes your blood sample, uses an approved breath analysing tool and analyses the result within 12 months  
· Confirming 15 minutes has lapsed since your last drink
· Providing you with a signed certificate that records your BAC

A failure to perform 1 or more of the above may mean your BAC cannot be admissible in court and you are found not guilty of this offence. 
To determine whether you have been charged with ExPCA, it is important to consider what constitutes ExPCA (see definition above and legislation extracted below). In other words, can the disputing party establish beyond reasonable doubt all elements of the offence?
· you were driving/in charge of a motor vehicle?  
· you had a BAC that was at or above the PCA?

Under s 3(1) of the RSA, ‘PCA’ means a concentration of alcohol in a person of: 
· 0.05 grams per 100 millimetres of blood; or 
· 0.05 grams per 210 litres of exhaled air in the breath 

Any concentration at/above this is over the PCA.  

Penalties

ExPCA charges are dealt with in the Magistrates Court of Victoria.

If you are found guilty of an ExPCA offence, the following penalties will be imposed:  

· First offence - fine of 20 penalty units 
· Second offence - fine of 60 penalty units or 6 months imprisonment (BAC less than 0.15) 
                                       - fine of 120 penalty units or 12 months imprisonment (BAC more than 0.15)
· Third (or more) offence - fine of 120 penalty units and 12 months imprisonment (BAC less than 0.15)
                          - fine of 180 penalty units and 18 months imprisonment (BAC more than 0.15) 

NB: under s 50(1A) of the RSA (extracted below), if you are found guilty of exceeding PCA (under s 49(1)(b) of the RSA), your driver licence (or learner’s licence) will be revoked for a minimum 3-48 month period (set out in Schedule 1 of the RSA). 
VicRoads may also demand that you participate in a behavioural change program.  
Our Lawyers across our 4 offices (Melbourne, New South Wales, South Australia and Western Australia) are specialists who have represented many parties with drink driving offences, including ExPCA. We have appeared in the Magistrates Court to defend our clients on many occasions, so we are well equipped to work through the particular processes and procedures in this environment and best defend your case. We also have experience negotiating penalties to be reduced to more minor charges and reducing time periods for disqualified licences. 
Questions and Next Steps 

To determine whether you have a good prospect of success in defending your case, it is important to weigh up the following points: 

· Should I plead guilty/not guilty?
· What options are available to minimise my penalty? 
· Can a defence be relied on to argue my innocence?
· Have 3 hours lapsed since I last drove the motor vehicle? 
These are all questions our Lawyers are well-equipped in answering and preparing a strong case for you. 

The criminal justice system (CJS) comprising police, courts and magistrates take DUI offences very seriously. Seeking representation from us will help you receive the best outcome. We guide you through the most appropriate options (whether pleading guilty so a lesser charge can be settled) to avoid the most severe penalties being imposed.   

Under section 50AA of the RSA, a licence cannot be revoked if your previous records were from 10 or more years ago. However, your licence may still be revoked for longer than 2 years if evidence is available to support this.
Legislation
 
S 49(1)(b) Exceed the Prescribed Concentration of Alcohol (ExPCA) (RSA)

Offences involving alcohol or other drugs
(b) drives a motor vehicle or is in charge of a motor vehicle while the prescribed concentration of alcohol or more than the prescribed concentration of alcohol is present in his or her blood or breath; or 
(f) within 3 hours after driving or being in charge of a motor vehicle furnishes a sample of breath for analysis by a breath analysing instrument under section 55 and— 
(i) the result of the analysis as recorded or shown by the breath analysing instrument indicates that the prescribed concentration of alcohol or more than the prescribed concentration of alcohol is present in his or her breath; and 
(ii) the concentration of alcohol indicated by the analysis to be present in his or her breath was not due solely to the consumption of alcohol after driving or being in charge of the motor vehicle; or 
(2A) A person who is guilty of an offence under paragraph (b), (f) or (g) of subsection (1), other than a supervising driver offence, is liable— 
(a) in the case of a first offence, to a fine of not more than 20 penalty units; and (b) in the case of a second offence— 
(i) to a fine of not more than 60 penalty units or to imprisonment for a term of not more than 6 months if the concentration of alcohol— 
(A) in the person's blood was less than 0·15 grams per 100 millilitres of blood; or (B) in the person's breath was less than 0·15 grams per 210 litres of exhaled air— as the case requires; or 
(ii) to a fine of not more than 120 penalty units or to imprisonment for a term of not more than 12 months if the concentration of alcohol— 
(A) in the person's blood was 0·15 grams or more per 100 millilitres of blood; or 
(B) in the person's breath was 0·15 grams or more per 210 litres of exhaled air— as the case requires; and 
(c) in the case of any other subsequent offence— 
(i) to a fine of not more than 120 penalty units or imprisonment for a term of not more than 12 months if the concentration of alcohol— 
(A) in the person's blood was less than 0·15 grams per 100 millilitres of blood; or 
(B) in the person's breath was less than 0·15 grams per 210 litres of exhaled air— as the case requires; or 
(ii) to a fine of not more than 180 penalty units or to imprisonment for a term of not more than 18 months if the concentration of alcohol— 
(A) in the person's blood was 0·15 grams or more per 100 millilitres of blood; or 
(B) in the person's breath was 0·15 grams or more per 210 litres of exhaled air— as the case requires. 
(7) On convicting a person, or finding a person guilty, of an offence under subsection (1) the court must cause to be entered in the records of the court— 
(a) in the case of an offence under paragraph (b) of subsection (1), the level of concentration of alcohol found to be present in that person's blood or breath; and 
(b) in the case of an offence under paragraph (f) of subsection (1), the level of concentration of alcohol found to be recorded or shown by the breath analysing instrument; and 


































S 49(1)(bc) Drive with Prescribed Concentration of Drug and Alcohol Road Safety Act 1986 (RSA)

Overview

Driving with a Prescribed Concentration of Drug and Alcohol (‘PCA’ and ‘PCD’) is defined as driving/being in control of a motor vehicle with the prescribed concentration of a drug and alcohol present in breath, blood or oral fluid. This combined offence is provided for under ss 49(1)(b) and 49(1)(bb) of the RSA (extracted below).
The above offence involves drug and drink driving and separate drug and drink offences may be listed. This has a short-term advantage to our clients because of a reduced period of having their licence (for both offences) revoked (concurrently). The main disadvantage of this is the minimum qualification period for each offence may not be decided by the court. Also, 2 charges listed means 2 separate prior matters if prior offending is identified. There will be later consequences in relation to the maximum penalty that is considered. This is often not relevant, as clients are charged with the 1 combined (drug and driving) offence. 
What to Consider/Needs to be Established? 

Following a singular charge for this offence, you must carefully consider:

· Have you been charged with separate or combined drug and drink offences (see outline above)?
· Do you have a record for exhibiting similar behaviour or have you been charged?
· Were you in charge of a motor vehicle?
· What were the circumstances surrounding the offence?

To determine whether you have been charged with Driving with a Prescribed Concentration of Drug and Alcohol, it is important to consider what constitutes this charge (see definition above and legislation extracted below). In other words, can the disputing party establish beyond reasonable doubt all elements of the offence?
· you were driving/in charge of a motor vehicle?  
· you had a PCA or more than the prescribed amount present in your blood/breath?
· You had a PCD or more than the prescribed amount present in you blood/oral fluid?   

Under s 3(1) of the RSA, ‘PCA’ means a concentration of alcohol in a person of: 
· 0.05 grams per 100 millimetres of blood; or 
· 0.05 grams per 210 litres of exhaled air in the breath 
Under s 3(1) of the RSA, ‘PCD’ means:
· Any amount of illicit drug (including methamphetamine, MDMA or cannabis) found in the driver’s blood or oral fluid

NB: with a concentration that exceeds 0.10 and/or subsequent offending, the mandatory period your licence will be revoked increases. 


Penalties

Driving with a PCA and PCD charges are dealt with in the Magistrates Court of Victoria.

If you are found guilty of a driving with a PCA and PCD offence, the following penalties will be imposed:  

· First offence - fine of 30 penalty units 
· Second offence - fine of 90 penalty units or 6 months imprisonment (concentration less than 
                            0.15) 
                                       - fine of 180 penalty units or 12 months imprisonment (concentration more 
                                          than 0.15)
· Third (or more) offence - fine of 180 penalty units or 12 months imprisonment 
                                         (concentration less than 0.15)
                          - fine of 270 penalty units or 18 months imprisonment (BAC more than 
                             0.15) 

NB: under s 50(1AD) of the RSA (extracted below), if you are found guilty of driving with PCA or PCD (under s 49(1)(bc) of the RSA), your driver licence (or learner’s licence) will be revoked for the following minimum periods (set out in Schedule 1AB of the RSA) based on the grams per 100 millimetres of blood (alcohol in blood) or 210 grams per litre (exhaled air in the breath):
· First offence - 12-30 months (dependant on BAC)
· Second (or more) offence - 24-60 months (dependant on BAC)

VicRoads may also demand that you participate in a behavioural change program. 
Our Lawyers across our 4 offices (Melbourne, New South Wales, South Australia and Western Australia) are specialists who have represented many parties with drink and drug driving offences. We have appeared in the Magistrates Court to defend our clients on many occasions, so we are well equipped to work through the particular processes and procedures in this environment and best defend your case. We also have experience negotiating penalties to be reduced to more minor charges and reducing time periods for disqualified licences.  
Questions and Next Steps 

To determine whether you have a good prospect of success in defending your case, it is important to weigh up the following points: 

· Should I plead guilty/not guilty?
· What options are available to minimise my penalty? 
· Can a defence be relied on to argue my innocence?

These are all questions our Lawyers are well-equipped in answering and preparing a strong case for you. 
Under section 50AA of the RSA, a licence cannot be revoked if your previous records were from 10 or more years ago. However, your licence may still be revoked for longer than 2 years if evidence is available to support this.
It is important to also note if you have been charged, under s 85 of the RSA, your licence may immediately be suspended. This would not permit you to drive until a determination is made on your guilt. This however would not preclude you from appealing the suspension.  
The criminal justice system (CJS) comprising police, courts and magistrates take DUI offences very seriously. Seeking representation from us will help you receive the best outcome. We guide you through the most appropriate options (whether pleading guilty so a lesser charge can be settled) to avoid the most severe penalties being imposed.   

Legislation

S 49(1)(bc) Drive with Prescribed Concentration of Drug and Alcohol RSA

Offences involving alcohol or other drugs

(1) A person is guilty of an offence if he or she—
(bc) drives a motor vehicle or is in charge of a motor vehicle while both—
(i) the prescribed concentration of alcohol or more than the prescribed concentration of alcohol is present in his or her blood or breath; and
(ii) the prescribed concentration of drugs or more than the prescribed concentration of drugs is present in his or her blood or oral fluid; or
(3AAB) A person who is guilty of an offence under paragraph (bc) or (j) of subsection (1), other than a supervising driver offence, is liable—
(a) in the case of a first offence, to a fine of not more than 30 penalty units; and
(b) in the case of a second offence—
(i) to a fine of not more than 90 penalty units or to imprisonment for a term of  not more than 6 months if the concentration of alcohol—
(A) in the person’s blood was less than 0·15 grams per 100 millilitres of blood; or
(B) in the person’s breath was less than 0·15 grams per 210 litres of exhaled air—
as the case requires; or
(ii) to a fine of not more than 180 penalty units or to imprisonment for a term of not more than 12 months if the concentration of alcohol—
(A) in the person’s blood was 0·15 grams or more per 100 millilitres of blood; or
(B) in the person’s breath was 0·15 grams or more per 210 litres of exhaled air—
as the case requires; and
(c) in the case of any other subsequent offence—
(i) to a fine of not more than 180 penalty units or imprisonment for a term of not more than 12 months if the concentration of alcohol—
(A) in the person’s blood was less than 0·15 grams per 100 millilitres of blood; or
(B) in the person’s breath was less than 0·15 grams per 210 litres of exhaled air—
as the case requires; or
(ii) to a fine of not more than 270 penalty units or to imprisonment for a term of not more than 18 months if the concentration of alcohol—
(A) in the person’s blood was 0·15 grams or more per 100 millilitres of blood; or
(B) in the person’s breath was 0·15 grams or more per 210 litres of exhaled air—
as the case requires.
(3AA) A person who is guilty of a supervising driver offence is liable to a fine of not more than 5 penalty units.












S 49(1)(c) Refusing to Undergo a Preliminary Breath Test (PBT) Road Safety Act 1986 (RSA)

Overview

Refusing to undergo a PBT is defined as refusing to undergo a PBT (in accordance with s 53 RSA), when required to do so. This offence is provided for under ss 49(1)(c) and 53 of the RSA (extracted below). 

Police powers allow police officers (or another authorised person) at any time to request a person (under their direction and satisfaction) who is driving/in charge of a motor vehicle to stop and remain stopped at a preliminary testing station to undergo a PBT. This involves the person exhaling continuously into the breathalyser device. A blood alcohol content (BAC) reading is then provided.   

To undergo a PBT, police officers need to believe on reasonable grounds a person has been driving a motor vehicle or was an occupant of the motor vehicle within the last 3 hours of being involved in an accident.    

NB: under s 49(1A) of the RSA, you can be charged for refusing to undergo a PBT even if the breathalyser device is not available when the analysis is requested.  

What to Consider/Needs to be Established? 

Following a charge for this offence, you must carefully consider:

· Did you satisfactorily follow instructions by police, but police claim you did not?
· Did you refuse to undergo a preliminary breath test when requested by the police?
· Do you have a justifiable explanation to not comply with police directions? This is difficult to satisfy. However, 1 ground is police did not legally and correctly follow procedures. 
· Do you have a record for exhibiting similar behaviour or have you been charged?
· What were the circumstances surrounding the offence?

To determine whether you have been charged with refusing to undergo a PBT, it is important to consider what constitutes refusing to undergo a PBT (see definition above and legislation extracted below). In other words, can the disputing party establish beyond reasonable doubt all elements of the offence?
· you refused to undergo a preliminary breath test (under s 53 of the RSA extracted above)?  

Penalties

Refusing to undergo a PBT charges are dealt with in the Magistrates Court of Victoria.

If you are found guilty of the refusing to undergo a PBT offence, the following penalties will be imposed:  

· First offence - fine of 12 penalty units 
· Second offence - fine of 120 penalty units or 12 months imprisonment 
· Third (or more) offence - fine not exceeding 180 penalty units and 18 months imprisonment  

NB: under s 50(1B) of the RSA (extracted below), if you are found guilty of refusing to undergo a PBT (under s 49(1)(c) of the RSA), your driver licence (or learner’s licence) will be revoked for the following minimum periods: 

· First offence - 2 years
· Second (or more) offence - 4 years

Under s 50AA of the RSA, a licence cannot be revoked if your previous records were from 10 or more years ago. However, your licence may still be revoked for longer than 2 years if evidence is available to support this.
Our Lawyers across our 4 offices (Melbourne, New South Wales, South Australia and Western Australia) are specialists who have represented many parties with refusing to undergo a PBT offences. We have appeared in the Magistrates Court to defend our clients on many occasions, so we are well equipped to work through the particular processes and procedures in this environment and best defend your case. We also have experience negotiating penalties to be reduced to more minor charges and reducing time periods for disqualified licences.
Questions and Next Steps 

To determine whether you have a good prospect of success in defending your case, it is important to weigh up the following points: 

· Did police legally and correctly follow procedures?
· Should I plead guilty/not guilty?
· What options are available to minimise my penalty? 
· Can a defence be relied on to argue my innocence?
· Have 3 hours lapsed since I last drove the motor vehicle? 

These are all questions our Lawyers are well-equipped in answering and preparing a strong case for you. 

The criminal justice system (CJS) comprising police, courts and magistrates take driving offences very seriously. Seeking representation from us will help you receive the best outcome. We guide you through the most appropriate options (whether pleading guilty so a lesser charge can be settled) to avoid the most serve penalties being imposed.   

Legislation

S 49(1)(c) Refusing to Undergo a Preliminary Breath Test (PBT) RSA

Offences involving alcohol or other drugs

(1) A person is guilty of an offence if he or she—
…
(c) refuses to undergo a preliminary breath test in accordance with section 53 when required under that section to do so; or
…
(1A) A person may be convicted or found guilty of an offence under paragraph (c), (ca), (e), (ea) or (eb) of subsection (1) even if—
(a) in the case of an offence under paragraph (c), a prescribed device was not presented to the person at the time of the making of the requirement; and
(b) in the case of an offence under paragraph (ca)—
(i) a requirement to undergo an assessment of drug impairment was not made at a place where such an assessment could have been carried out; and
(ii) a police officer authorised to carry out an assessment of drug impairment  was not present at the place where the requirement was made at the time it was made; and
(c) in the case of an offence under paragraph (e)—
(i) a breath analysing instrument was not available at the place or vehicle where the requirement was made at the time it was made; and
(ii) a person authorised to operate a breath analysing instrument was not  present at the place where the requirement was made at the time it was made; and
(iii) the person requiring a sample of blood had not nominated a registered medical practitioner or approved health professional to take the sample; and
(iv) a registered medical practitioner or approved health professional was not present at the place where the requirement was made at the time it was made; and
(d) in the case of an offence under paragraph (ea)—
(i) the police officer requiring a sample of blood had not nominated a  registered medical practitioner or approved health professional to take the sample; and
(ii) the police officer requiring a sample of urine had not nominated a registered medical practitioner or approved health professional to whom the sample was to be furnished for analysis; and
(iii) a registered medical practitioner or approved health professional was not present at the place where the requirement was made at the time it was made;  and
(e) in the case of an offence under paragraph (eb)—
(i) a prescribed device was not presented to the person at the time of the making of the requirement; and
(ii) a prescribed device was not available at the place or vehicle where the requirement was made at the time it was made; and
(iii) a person authorised to carry out the prescribed procedure for the provision of a sample of oral fluid was not present at the place where the requirement was made at the time it was made; and
(iv) the person requiring a sample of blood had not nominated a registered medical practitioner or approved health professional to take the sample; and
(v) a registered medical practitioner or approved health professional was not present at the place where the requirement was made at the time it was made.
(1B) To avoid doubt, in proceedings for an offence under paragraph (e) of subsection (1) a state of affairs or circumstance referred to in subsection (1A)(c)(i) or (ii) is not a reason of a substantial character for a refusal for the purposes of section 55(9).
(1C) To avoid doubt, in proceedings for an offence under paragraph (eb) of subsection (1) a state of affairs or circumstance referred to in subsection (1A)(e)(i), (ii) or (iii) is not a reason of a substantial character for a refusal for the purposes of section 55E(12).
…
(3) A person who is guilty of an offence under paragraph (ba), (c), (ca), (d), (e) or (ea) of subsection (1), other than a supervising driver offence, is liable—
(a) in the case of a first offence, to a fine of not more than 12 penalty units; and
(b) in the case of a second offence, to a fine of not more than 120 penalty units or to imprisonment for a term of not more than 12 months; and
(c) in the case of any other subsequent offence, to a fine of not more than 180 penalty units or to imprisonment for a term of not more than 18 months.
…
(3AA) A person who is guilty of a supervising driver offence is liable to a fine of not more than 20 penalty units.




















S 49(1)(d) Refuse or Fail to Comply with a Request or Signal to Stop Road Safety Act 1986 (RSA)

Overview

Refusing or failing to comply with a request or signal to stop is defined as refusing or failing to obey a request (at a preliminary breath testing (PBT) station) or signal by a police officer to stop a motor vehicle and remain stopped. This offence is provided for under ss 49(1)(d) and 54(3) of the RSA (extracted below).
This is an objective test where the question the disputing party needs to ask and prove is whether the driver ought to have reasonably been aware (not was aware) of the request or signal to stop and remain stopped.  
Police officers can set up a PBT station on or near a highway, but it must be clearly identified for this purpose (s 54(1) RSA). A PBT station consists of facilities to perform preliminary breath tests (blood alcohol analysis) and oral fluid (drug) tests. Any on duty police officer in uniform at a PBT can request or signal any person driving a vehicle to stop and remain stopped, until directed they can leave (s 54(3) RSA). Police officers cannot detain a driver for a longer than ‘necessary time’ to conduct such testing (s 54(4) RSA). Necessary time is not defined, but it is inferred to mean the likely time required to complete and process an analysis if the analysis shows a person’s concentration is above the prescribed limit. An abuse of this process could be relied on as a defence to the offence. 
This offence relates to drink driving only. Other sections of the RSA (ss 59 and 64A) and the Crimes Act and (319AA) concern failing to obey a police direction. 
What to Consider/Needs to be Established? 

To determine whether you have been charged with refusing to undergo a PBT, it is important to consider what constitutes this offence (see definition above and legislation extracted below). In other words, can the disputing party establish beyond reasonable doubt all elements of the offence?
· you were driving/in charge of a motor vehicle?  
· you refused or failed to comply with a request or signal to stop a motor vehicle and remain stopped?

To determine whether you have a good prospect of success in defending your case, it is important to weigh up the following points: 

· What were the circumstances surrounding the offence?
· Were you aware the police officer gave you directions to stop? 
· Did you fail to follow the directions to stop at a preliminary testing station? 
· Should I plead guilty/not guilty?
· What options are available to minimise my penalty? 
· Can a defence be relied on to argue my innocence? For instance, the police officer abused their power by requiring me to remain at a PBT station for longer than necessary.  

These are all questions our Lawyers are here to help answer and prepare a strong case. 

Penalties

Failing to comply with a request or signal to stop charges are dealt with in the Magistrates Court of Victoria.

If you are found guilty of refusing or failing to comply with a request or signal to stop offence involving alcohol or drugs, the following penalties will be imposed:  

· First offence - fine of 12 penalty units 
· Second offence - fine of 120 penalty units or 12 months imprisonment 
· Third (or more) offence - fine not exceeding 180 penalty units or 18 months imprisonment  

NB: under s 50(1B) of the RSA (extracted below), if you are found guilty of refusing or failing to comply with a request or signal to stop (involving alcohol or drugs under s 49(1)(d) of the RSA), your driver licence (or learner’s licence) will be revoked for the following minimum periods: 

· First offence - 2 years
· Second (or more) offence - 4 years

Under s 50AA of the RSA, a licence cannot be revoked if your previous records were from 10 or more years ago. However, your licence may still be revoked for longer than 2 years if evidence is available to support this.
Our Lawyers across our 4 offices (Melbourne, New South Wales, South Australia and Western Australia) are specialists who have represented many parties with refusing to undergo a PBT offences. We have appeared in the Magistrates Court to defend our clients on many occasions, so we are well equipped to work through the particular processes and procedures in this environment and best defend your case. We also have experience negotiating penalties to be reduced to more minor charges and reducing time periods for disqualified licences.
Under section 50AA of the RSA, a licence cannot be revoked if your previous records were from 10 or more years ago. However, your licence may still be revoked for longer than 2 years if evidence is available to support this.
Questions and Next Steps 

It is important to also note if you have been charged, under s 85 of the RSA, your licence may immediately be suspended. This would not permit you to drive until a determination is made on your guilt. This however would not preclude you from appealing the suspension.  
The criminal justice system (CJS) comprising police, courts and magistrates take driving offences very seriously. Seeking representation from us will help you receive the best outcome. We guide you through the most appropriate options (whether pleading guilty so a lesser charge can be settled) to avoid the most severe penalties being imposed.   
Legislation

S 49(1)(d) Refuse or Fail to Comply with a Request or Signal to Stop RSA

Offences involving alcohol or other drugs

(1) A person is guilty of an offence if he or she—

(d) refuses or fails to comply with a request or signal to stop a motor vehicle, and remain stopped, given under section 54(3); or

(3) A person who is guilty of an offence under paragraph (ba), (c), (ca), (d), (e) or (ea) of subsection

(1), other than a supervising driver offence, is liable—

(a) in the case of a first offence, to a fine of not more than 12 penalty units; and

(b) in the case of a second offence, to a fine of not more than 120 penalty units or to imprisonment for a term of not more than 12 months; and

(c) in the case of any other subsequent offence, to a fine of not more than 180 penalty units or to imprisonment for a term of not more than 18 months.

(3AA) A person who is guilty of a supervising driver offence is liable to a fine of not more than 5 penalty units.






















S 49(1)(e) Refusing to Comply with Directions made by Police Regarding Breath Analysis Road Safety Act 1986 (RSA)

Overview

Refusing to comply with directions made by police regarding breath analysis is defined as driving/being in charge of a motor vehicle and refusing to comply with a requirement made by a police officer. This offence is provided for under ss 49(1)(e) and 55 of the RSA (extracted below).

The directions (to undergo breath analysis for blood alcohol concentration) that must be complied with to prove a person refused to comply with a direction are provided for under ss 55(1), (2), (2AA), (2A) or (9A) of the RSA. 

A refusal to comply with a requirement made by a police officer can be verbal (words) or by conduct (not accompanying a police officer to a place to provide have an assessment and provide a sample or being physically uncooperative).  

Under s 55(1) of the RSA, if a person tests positive to (or refuses to undergo) a preliminary breath test, a police officer can ask the person to undergo a further breath analysis sample or be escorted to a police car or station to provide a sample.  

Under ss 55(2) and 55 (2AA) of the RSA, a police officer must have reasonable belief a person was driving under the influence of or exceeding the prescribed alcohol or drug content within the previous 3 hours. A police officer can ask the person (or occupant in the vehicle) to undergo an assessment and provide a breath analysis sample or escort them to a police car or station to provide a sample. The police officer can require the person to remain where they are until directed to leave. Under s 55(2A) of the RSA, if the police officer believes the breath analysing instrument malfunctioned and cannot accurately record the concentration of alcohol in the samples (in grams per 210 litres of exhaled air) the sample was not sufficient, a power failure occurred or for any other reason, the person may be required to provide an additional sample. Under s 55(9A) of the RSA, the driver may need to provide a sample of blood or be escorted to a place where a sample can be provided and remain in that place until the sample has been collected or until 3 hours has passed. In this case, a police officer must record the reason and disclose the legal circumstances which justify this. 

NB: where a person is driving under the influence of alcohol and drugs, and they refuse the breath or alcohol component of the assessment, they may be charged with 1 or both offences.  

What to Consider/Needs to be Established? 

To determine whether you have been charged with refusing to comply with directions made by police regarding breath analysis, it is important to consider what constitutes this offence (see definition above and legislation extracted below). In other words, can the disputing party establish beyond reasonable doubt all elements of the offence?
· you were driving/in charge of a motor vehicle?  
· you refused to comply with a requirement made by a police officer? 

To determine whether you have a good prospect of success in defending your case, it is important to weigh up the following points: 

· Should I plead guilty/not guilty?
· What options are available to minimise my penalty? 
· Can a defence be relied on to argue my innocence? 
· Have 3 hours lapsed since I last drove the motor vehicle? 

These are all questions our Lawyers are here to help answer and prepare a strong case. 

Our Lawyers across our 4 offices (Melbourne, New South Wales, South Australia and Western Australia) are specialists who have represented many parties with refusing to comply with a requirement made by police regarding breath analysis. We have appeared in the Magistrates Court to defend our clients on many occasions, so we are well equipped to work through the particular processes and procedures in this environment and best defend your case. We also have experience negotiating penalties to be reduced to more minor charges and reducing time periods for disqualified licences.
Penalties

Refusing to comply with requirements made by police involving alcohol or other drugs are dealt with in the Magistrates Court of Victoria.

If you are found guilty of the refusing to comply with directions made by police regarding breath analysis offence, the following penalties will be imposed:  

· First offence - fine of 12 penalty units 
· Second offence - fine of 120 penalty units or 12 months imprisonment 
· Third (or more) offence - fine not exceeding 180 penalty units or 18 months imprisonment  

NB: under s 50(1B) of the RSA (extracted below), if you are found guilty of an offence (under s 49(1)(e) of the RSA for refusing to comply with a requirement under s 55 of the RSA), your driver licence (or learner’s licence) will be revoked for the following minimum periods: 

· First offence - 2 years
· Second (or more) offence - 4 years

Under section 50AA of the RSA, a licence cannot be revoked if your previous records were from 10 or more years ago. However, your licence may still be revoked for longer than 2 years if evidence is available to support this.
Questions and Next Steps 

It is important to also note if you have been charged, under s 85 of the RSA, your licence may immediately be suspended. This would not permit you to drive until a determination is made on your guilt. This however would not preclude you from appealing the suspension. 
The criminal justice system (CJS) comprising police, courts and magistrates take driving offences very seriously. Seeking representation from us will help you receive the best outcome. We guide you through the most appropriate options (whether pleading guilty so a lesser charge can be settled) to avoid the most serve penalties being imposed.   

Legislation

S 49(1)(e) Refusing to Comply with Directions made by Police Regarding Breath Analysis RSA

Offences involving alcohol or other drugs
(1) A person is guilty of an offence if he or she—
(e) refuses to comply with a requirement made under section 55(1), (2), (2AA), (2A) or (9A); or
(1A) A person may be convicted or found guilty of an offence under paragraph (c), (ca), (e), (ea) or (eb) of subsection (1) even if—
(a) in the case of an offence under paragraph (c), a prescribed device was not presented to the person at the time of the making of the requirement; and
(b) in the case of an offence under paragraph (ca)—
(i) a requirement to undergo an assessment of drug impairment was not made at a place where such an assessment could have been carried out; and
(ii) a police officer authorised to carry out an assessment of drug impairment was not present at the place where the requirement was made at the time it was made; and
(c) in the case of an offence under paragraph (e)—
(i) a breath analysing instrument was not available at the place or vehicle where the requirement was made at the time it was made; and
(ii) a person authorised to operate a breath analysing instrument was not present at the place where the requirement was made at the time it was made; and
(iii) the person requiring a sample of blood had not nominated a registered medical practitioner or approved health professional to take the sample; and
(iv) a registered medical practitioner or approved health professional was not present at the place where the requirement was made at the time it was made; and
(d) in the case of an offence under paragraph (ea)—
(i) the police officer requiring a sample of blood had not nominated a registered medical practitioner or approved health professional to take the sample; and
(ii) the police officer requiring a sample of urine had not nominated a registered medical practitioner or approved health professional to whom the sample was to be furnished for analysis; and
(iii) a registered medical practitioner or approved health professional was not present at the place where the requirement was made at the time it was made; and
(e) in the case of an offence under paragraph (eb)—
(i) a prescribed device was not presented to the person at the time of the  making of the requirement; and
(ii) a prescribed device was not available at the place or vehicle where the requirement was made at the time it was made; and
(iii) a person authorised to carry out the prescribed procedure for the provision of a sample of oral fluid was not present at the place where the requirement was made at the time it was made; and
(iv) the person requiring a sample of blood had not nominated a registered medical practitioner or approved health professional to take the sample; and
(v) a registered medical practitioner or approved health professional was not present at the place where the requirement was made at the time it was made.
(1B) To avoid doubt, in proceedings for an offence under paragraph (e) of subsection (1) a state of affairs or circumstance referred to in subsection (1A)(c)(i) or (ii) is not a reason of a substantial character for a refusal for the purposes of section 55(9).
(1C) To avoid doubt, in proceedings for an offence under paragraph (eb) of subsection (1) a state of affairs or circumstance referred to in subsection (1A)(e)(i), (ii) or (iii) is not a reason of a substantial character for a refusal for the purposes of section 55E(12).
(3) A person who is guilty of an offence under paragraph (ba), (c), (ca), (d), (e) or (ea) of subsection (1), other than a supervising driver offence, is liable—
(a) in the case of a first offence, to a fine of not more than 12 penalty units; and
(b) in the case of a second offence, to a fine of not more than 120 penalty units or to imprisonment for a term of not more than 12 months; and
(c) in the case of any other subsequent offence, to a fine of not more than 180 penalty units or to imprisonment for a term of not more than 18 months.
S 49(1)(f) Exceeding the Prescribed Concentration of Alcohol (PCA) within 3 Hours of Driving or being in Charge of a Motor Vehicle Road Safety Act 1986 (RSA)

Overview

The offence of exceeding the PCA within 3 hours of driving or being in charge of a motor vehicle is often listed alongside the s 49(1)(b) of the RSA offence. You need not plead guilty to both charges as they remain an alternative if one charge cannot be established. It is more common for this charge to proceed before the courts than s 49(1)(b) of the RSA.  
This offence is defined as driving/being in charge of a motor vehicle and providing a breath sample for analysis that finds your blood alcohol concentration (BAC) is at or above the prescribed level (0.05) within 3 hours of driving/having been in control of a motor vehicle if the alcohol present was not due to alcohol imbibed after driving/being in charge of a motor vehicle. This offence is provided for under s 49(1)(f) of the RSA (extracted below). 
What to Consider/Needs to be Established? 

Following a charge for this offence, you must carefully consider:

· Whether I have a record for drink driving? 
· Does the disputing party have strong evidence to substantiate my guilt? 
· Was I driving/in charge of a motor vehicle whilst over the prescribed concentration of alcohol (PCA) (0.05)?
· Were my circumstances as a result of consuming alcohol after driving? 

Police must adhere to strict procedural rules when performing preliminary and evidentiary breath tests, including: 

· Ensuring a registered medical practitioner takes your blood sample, uses an approved breath analysing tool and analyses the result within 12 months  
· Confirming 15 minutes has lapsed since your last drink
· Providing you with a signed certificate that records your BAC

A failure to perform 1 or more of the above may mean your BAC cannot be admissible in court and you are found not guilty of this offence. 

To determine whether you have been charged with exceeding the PCA within 3 hours of driving or being in charge of a motor vehicle, it is important to consider what constitutes this offence (see definition above and legislation extracted below). In other words, can the disputing party establish beyond reasonable doubt all elements of the offence?
· you were driving/in charge of a motor vehicle?
· you were lawfully asked to perform a preliminary PBT?
· your preliminary PBT recorded a positive result or you failed/refused to perform the PBT?
· you were asked to give a sample of breath or you were escorted by a police officer to a place where a sample could be provided?
· the sample was taken within 3 hours of driving/being in charge of a motor vehicle?
· your result was at or over the PCA (0.05 if full licence holder or 0.00 if learner/probationary licence)  
· your result was not just due to alcohol inebriated following driving/being in charge of a motor vehicle  

Under s 3(1) of the RSA, ‘PCA’ means a concentration of alcohol in a person of: 
· 0.05 grams per 100 millimetres of blood; or 
· 0.05 grams per 210 litres of exhaled air in the breath 

Penalties

Exceeding the PCA within 3 hours of driving or being in charge of a motor vehicle charges are dealt with in the Magistrates Court of Victoria.

If you are found guilty of this offence, the following penalties will be imposed:  

· First offence - fine of 20 penalty units 
· Second offence - fine of 60 penalty units or 6 months imprisonment (BAC less than 0.15) 
                                       - fine of 120 penalty units and 12 months imprisonment (BAC more than     
                                         0.15)
· Third (or more) offence - fine of 120 penalty units and 12 months imprisonment (BAC less    
                                          than 0.15)
                          - fine of 180 penalty units and 18 months imprisonment (BAC more than 
                             0.15) 

NB: under s 50(1A) of the RSA (extracted below), if you are found guilty of exceeding PCA (under s 49(1)(b) of the RSA), your driver licence (or learner’s licence) will be revoked for a minimum 3-48 month period (set out in Schedule 1 of the RSA). 
VicRoads may also demand that you participate in a behavioural change program.  
Under section 50AA of the RSA, a licence cannot be revoked if your previous records were from 10 or more years ago. However, your licence may still be revoked for longer than 2 years if evidence is available to support this.
Our Lawyers across our 4 offices (Melbourne, New South Wales, South Australia and Western Australia) are specialists who have represented many parties with exceeding the prescribed concentration of alcohol within 3 hours of driving offences. We have appeared in the Magistrates Court to defend our clients on many occasions, so we are well equipped to work through the particular processes and procedures in this environment and best defend your case. We also have experience negotiating penalties to be reduced to more minor charges and reducing time periods for disqualified licences.
Questions and Next Steps 

To determine whether you have a good prospect of success in defending your case, it is important to weigh up the following points: 

· Should I plead guilty/not guilty?
· What options are available to minimise my penalty? 
· Can a defence be relied on to argue my innocence?
· Have 3 hours lapsed since I last drove the motor vehicle? 
· Have I consumed alcohol between the time of driving and being tested? 

These are all questions our Lawyers are here to help answer and prepare a strong case. 

The criminal justice system (CJS) comprising police, courts and magistrates take driving offences very seriously. Seeking representation from us will help you receive the best outcome. We guide you through the most appropriate options (whether pleading guilty so a lesser charge can be settled) to avoid the most serve penalties being imposed.   

Legislation

S 49(1)(f) Exceeding the PCA within 3 Hours of Driving or being in Charge of a Motor Vehicle RSA

Offences involving alcohol or other drugs
(1) A person is guilty of an offence if he or she—
(f) within 3 hours after driving or being in charge of a motor vehicle furnishes a sample of breath for analysis by a breath analysing instrument under section 55 and—
(i) the result of the analysis as recorded or shown by the breath analysing instrument indicates that the prescribed concentration of alcohol or more than the prescribed concentration of alcohol is present in his or her breath; and
(ii) the concentration of alcohol indicated by the analysis to be present in his or her breath was not due solely to the consumption of alcohol after driving or being in charge of the motor vehicle; or
(2A) A person who is guilty of an offence under paragraph (b), (f) or (g) of subsection (1), other than a supervising driver offence, is liable—
(a) in the case of a first offence, to a fine of not more than 20 penalty units; and
(b) in the case of a second offence—
(i) to a fine of not more than 60 penalty units or to imprisonment for a term of  not more than 6 months if the concentration of alcohol—
(A) in the person’s blood was less than 0·15 grams per 100 millilitres of blood; or
(B) in the person’s breath was less than 0·15 grams per 210 litres of exhaled air—
as the case requires; or
(ii) to a fine of not more than 120 penalty units or to imprisonment for a term of not more than 12 months if the concentration of alcohol—
(A) in the person’s blood was 0·15 grams or more per 100 millilitres of blood; or
(B) in the person’s breath was 0·15 grams or more per 210 litres of exhaled air—
as the case requires; and
(c) in the case of any other subsequent offence—
(i) to a fine of not more than 120 penalty units or imprisonment for a term of not more than 12 months if the concentration of alcohol—
(A) in the person’s blood was less than 0·15 grams per 100 millilitres of blood; or
(B) in the person’s breath was less than 0·15 grams per 210 litres of exhaled air—
as the case requires; or
(ii) to a fine of not more than 180 penalty units or to imprisonment for a term of not more than 18 months if the concentration of alcohol—
(A) in the person’s blood was 0·15 grams or more per 100 millilitres of blood; or
(B) in the person’s breath was 0·15 grams or more per 210 litres of exhaled air—
as the case requires.
(4) It is a defence to a charge under paragraph (f) of subsection (1) for the person charged to prove that the breath analysing instrument used was not on that occasion in proper working order or properly operated.
(6) In any proceedings for an offence under paragraph (f), (g) or (j) of subsection (1) evidence as to the effect of the consumption of alcohol on the accused is admissible for the purpose of rebutting the presumption created by section 48(1A) but is otherwise inadmissible.
(7) On convicting a person, or finding a person guilty, of an offence under subsection (1) the court must cause to be entered in the records of the court—
(a) in the case of an offence under paragraph (b) of subsection (1), the level of concentration of alcohol found to be present in that person’s blood or breath; and
(b) in the case of an offence under paragraph (f) of subsection (1), the level of concentration of alcohol found to be recorded or shown by the breath analysing instrument; and
(c)  in the case of an offence under paragraph (g) or (j) of subsection (1), the level of concentration of alcohol found to be present in the sample of blood.




































S 49(1)(g) Exceed the Prescribed Concentration of Alcohol (PCA) (Blood Analysis) within 3 Hours of Driving or being in Charge of a Motor Vehicle Road Safety Act 1986 (RSA)

Overview

This drink driving offence often involves a driver being hospitalised and a blood sample taken or being requested to provide a blood sample following a preliminary breath test (PBT); but the reading from the latter is ofen sufficient in such cases. 

Exceeding the prescribed concentration of alcohol (PCA) (blood analysis) within 3 hours of driving or being in charge of a motor vehicle is defined as a driver’s sample of blood (taken in accordance with ss 55, 55B, 55BA, 55E or 56 of the RSA) being at or above the PCA within 3 hours of driving/having been in control of a motor vehicle (and the alcohol present is not a result of alcohol consumed after driving/being in charge of a motor vehicle). This offence is provided for under s 49(1)(g) of the RSA (extracted below). 
Refusing or failing to comply with a request to provide a sample of blood is an offence under ss 49(1)(d), (e) or (ea) of the RSA. These offences are much more serious and attract larger penalties. 

Under s 55 of the RSA, a police officer can ask the person to undergo an assessment and provide a blood analysis sample. If they appear unable to obtain the sample by this means (due to medical grounds or physical disability), they believe the breath analysing instrument malfunctioned and cannot accurately record the concentration of alcohol in the sample, the sample was not sufficient, a power failure occurred or for any other reason, they may escort the person to a police car or station to provide a sample. The police officer can require the person to remain in that place until the sample has been collected or until 3 hours has passed since they last drove/were in charge of a motor vehicle. In this case, a police officer must record the reason and disclose the legal circumstances which justify this.

NB: a person’s failure to follow this request and circumstances may be charged with a refusal offence (as outlined above).  

Under s 55 of the RSA, whilst a person is having an assessment, they may be required to provide a blood sample if the officer performing the assessment believes they are impaired by a drug. 

Under s 55BA of the RSA, where a person driving/in charge of or a passenger of a motor vehicle is involved in a vehicle accident that causes death or serious injury, police officers may ask them to have a sample of blood taken for analysis in hospital or a facility determined at the police officer’s discretion.  

Under s 56 of the RSA, a person over 15 years of age who is taken to a facility for treatment (unconscious or inability to communicate) or examination following a vehicle accident must consent to an approved health professional (doctor) taking a blood sample for analysis.      

What to Consider/Needs to be Established? 

Police must adhere to strict procedural rules when performing preliminary and evidentiary breath tests, including: 

· Ensuring a registered medical practitioner takes your blood sample, uses an approved breath analysing tool and analyses the result within 12 months 
· Clearly communicating and informing you to remain where you are for up to 3 hours 
· Providing you with a signed certificate that records your BAC

A failure to perform 1 or more of the above may mean your BAC cannot be admissible in court and you are found not guilty of this offence. 

To determine whether you have been charged, it is important to consider what constitutes this offence (see definition above and legislation extracted below). In other words, can the disputing party establish beyond reasonable doubt all elements of the offence?
· you were driving/in charge of a motor vehicle within 3 hours before giving a blood sample for analysis?  
· you were asked to give a sample of blood to be analysed for alcohol concentration and this lawfully followed procedures under ss 55, 55B, 55BA, 55E or 56 of the RSA
· you agreed to have your sample of blood taken and analysed 
· the sample of blood was taken was an authorised person 
· the sample of blood was taken within 3 hours since you last drove/were in charge of a motor vehicle 
· the alcohol present at the time of testing was not due to alcohol imbibed after driving/being in charge of a motor vehicle
· your result was at or over the PCA (0.05 if full licence holder or 0.00 if learner/probationary licence)  
· your result was not just due to alcohol inebriated following driving/being in charge of a motor vehicle  

My PAC was not just a result of alcohol I inebriated after driving/being in charge of a motor vehicle?

Under s 3(1) of the RSA, ‘PCA’ means a concentration of alcohol in a person of: 
· 0.05 grams per 100 millimetres of blood; or 
· 0.05 grams per 210 litres of exhaled air in the breath 

Penalties

Exceed the PCA within (blood analysis) within 3 hours of driving/being in charge of a motor vehicle charges are dealt with in the Magistrates Court of Victoria.

If you are found guilty of this offence, the following penalties will be imposed:  

· First offence - fine of 20 penalty units 
· Second offence - fine of 60 penalty units or 6 months imprisonment (BAC less than 0.15) 
                                       - fine of 120 penalty units and 12 months imprisonment (BAC more than  
                                         0.15)
· Third (or more) offence - fine of 120 penalty units and 12 months imprisonment (BAC less 
                                          than 0.15)
                          - fine of 180 penalty units and 18 months imprisonment (BAC more than 
                            0.15) 

NB: under s 50(1A) of the RSA (extracted below), if you are found guilty of exceeding PCA (blood analysis) within 3 hours of driving (under s 49(1)(g) of the RSA), your driver licence (or learner’s licence) will be revoked for a minimum 3-48 month period (set out in Schedule 1 of the RSA). 
VicRoads may also demand that you participate in a behavioural change program.  
Our Lawyers across our 4 offices (Melbourne, New South Wales, South Australia and Western Australia) are specialists who have represented many parties with refusing to undergo a PBT offences. We have appeared in the Magistrates Court to defend our clients on many occasions, so we are well equipped to work through the particular processes and procedures in this environment and best defend your case. We also have experience negotiating penalties to be reduced to more minor charges and reducing time periods for disqualified licences.
Questions and Next Steps 

Following a charge for this offence, to determine whether you have a good prospect of success in defending your case, it is important to weigh up the following points: 

· Was I driving/in control of a motor vehicle whilst having alcohol in my system?
· Should I plead guilty/not guilty?
· What options are available to minimise my penalty? 
· Can a defence be relied on to argue my innocence?
· Was my BAC at/above the limit after 3 hours of driving/being in charge of a motor vehicle? 
· Was my BAC as a result of alcohol I inebriated after driving/being in charge of a motor vehicle? 

These are all questions our Lawyers are well-equipped in answering and preparing a strong case for you. 
It is important to also note if you have been charged, under s 85 of the RSA, your licence may immediately be suspended. This would not permit you to drive until a determination is made on your guilt. This however would not preclude you from appealing the suspension.  
The criminal justice system (CJS) comprising police, courts and magistrates take DUI offences very seriously. Seeking representation from us will help you receive the best outcome. We guide you through the most appropriate options (whether pleading guilty so a lesser charge can be settled) to avoid the most serve penalties being imposed.   

Legislation

S 49(1)(g) Exceed the Prescribed Concentration of Alcohol (Blood Analysis) within 3 Hours of Driving or being in Charge of a Motor Vehicle (RSA)

Offences involving alcohol or other drugs

(1) A person is guilty of an offence if he or she—

(g) has had a sample of blood taken from him or her in accordance with section 55, 55B, 55BA, 55E or 56 within 3 hours after driving or being in charge of a motor vehicle and—

(i) the sample has been analysed within 12 months after it was taken by a properly qualified analyst within the meaning of section 57 and the analyst has found that at the time of analysis the prescribed concentration of alcohol or more than the prescribed concentration of alcohol was present in that sample; and

(ii) the concentration of alcohol found by the analyst to be present in that sample was not due solely to the consumption of alcohol after driving or being in charge of the motor vehicle; or

(2A) A person who is guilty of an offence under paragraph (b), (f) or (g) of subsection (1), other than a supervising driver offence, is liable—
(a) in the case of a first offence, to a fine of not more than 20 penalty units; and
(b) in the case of a second offence—
(i) to a fine of not more than 60 penalty units or to imprisonment for a term of not more than 6 months if the concentration of alcohol—
(A) in the person’s blood was less than 0·15 grams per 100 millilitres of blood; or
(B) in the person’s breath was less than 0·15 grams per 210 litres of exhaled air—
as the case requires; or
(ii) to a fine of not more than 120 penalty units or to imprisonment for a term of not more than 12 months if the concentration of alcohol—
(A) in the person’s blood was 0·15 grams or more per 100 millilitres of blood; or
(B) in the person’s breath was 0·15 grams or more per 210 litres of exhaled air—
as the case requires; and
(c) in the case of any other subsequent offence—
(i) to a fine of not more than 120 penalty units or imprisonment for a term of not more than 12 months if the concentration of alcohol—
(A) in the person’s blood was less than 0·15 grams per 100 millilitres of blood; or
(B) in the person’s breath was less than 0·15 grams per 210 litres of exhaled air—
as the case requires; or
(ii) to a fine of not more than 180 penalty units or to imprisonment for a term of not more than 18 months if the concentration of alcohol—
(A) in the person’s blood was 0·15 grams or more per 100 millilitres of blood; or
(B) in the person’s breath was 0·15 grams or more per 210 litres of exhaled air—
as the case requires.
(5) It is a defence to a charge under paragraph (g), (h), (i) or (j) of subsection (1) for the person charged to prove that the result of the analysis was not a correct result.
(6) In any proceedings for an offence under paragraph (f), (g) or (j) of subsection (1) evidence as to the effect of the consumption of alcohol on the accused is admissible for the purpose of rebutting the presumption created by section 48(1A) but is otherwise inadmissible.
(7) On convicting a person, or finding a person guilty, of an offence under subsection (1) the court must cause to be entered in the records of the court—
(a) in the case of an offence under paragraph (b) of subsection (1), the level of concentration of alcohol found to be present in that person’s blood or breath; and
(b) in the case of an offence under paragraph (f) of subsection (1), the level of concentration of alcohol found to be recorded or shown by the breath analysing instrument; and
(c)  in the case of an offence under paragraph (g) or (j) of subsection (1), the level of concentration of alcohol found to be present in the sample of blood.











S 49(1)(j) ExPCA (Blood Analysis) of Alcohol and Drugs within 3 Hours of Driving of being in Charge of a Motor Vehicle Road Safety Act 1986 (RSA)

ExPCA (Blood Analysis) of Alcohol and Drugs Overview

ExPCA (blood analysis) of alcohol and drugs within 3 hours of driving of being in charge of a motor vehicle is defined as a person’s blood sample detecting a prescribed illicit drug and a PCA at/above the limit within 3 hours of driving/being in control of a motor vehicle, and not as a result of consuming since driving/being in charge of a motor vehicle. This offence is provided for under s 49(1)(j) of the RSA (extracted below).

NB: this charge sits alongside charge s 49(1)(bc) of the RSA. You need not plead guilty to both charges as they remain an alternative if one charge cannot be established. Where you have pleaded guilty to both offences, s 49(1)(j) of the RSA will most often be pursued as it is easier to establish.    

Under s 55 of the RSA, a police officer can ask the person to undergo an assessment and provide a blood analysis sample. If they appear unable to obtain the sample by this means (due to medical grounds or physical disability), they believe the breath analysing instrument malfunctioned and cannot accurately record the concentration of alcohol in the sample, the sample was not sufficient, a power failure occurred or for any other reason, they may escort the person to a police car or station to provide a sample. The police officer can require the person to remain in that place until the sample has been collected or until 3 hours has passed since they last drove/were in charge of a motor vehicle. In this case, a police officer must record the reason and disclose the legal circumstances which justify this.

NB: a person’s failure to follow this request and circumstances may be charged under sections 49(1)(d), (e), (ea) or (eb) of the RSA with a refusal offence (as outlined above). These offences are deemed more serious and attract larger penalties. 

Under s 55B of the RSA, whilst a person is having an assessment, they may be required to provide a blood sample if the officer performing the assessment believes they are impaired by a drug. 

Under s 55BA of the RSA, where a person driving/in charge of or a passenger of a motor vehicle is involved in a vehicle accident that causes death or serious injury, police officers may ask them to have a sample of blood taken for drug or alcohol analysis in hospital where they are having treating or a facility determined at the police officer’s discretion.  

Under s 56 of the RSA, a person over 15 years of age who is taken to a facility for treatment (unconscious or inability to communicate) or examination following a vehicle accident must consent to an approved health professional (doctor) taking a blood sample for analysis.      

What to Consider/Needs to be Established? 

To determine whether you have been charged with ExPCA (blood analysis) within 3 hours of driving, it is important to consider what constitutes this offence (see definition above and legislation extracted below). In other words, can the disputing party establish beyond reasonable doubt all elements of the offence?
· you were driving/in charge of a motor vehicle within 3 hours before giving a blood sample for analysis? 
· you were asked to give a sample of blood to be analysed for drug concentration and this lawfully followed procedures under ss 55, 55B, 55BA or 56 of the RSA?
· you agreed to have your sample of blood taken and analysed 
· the sample of blood was taken by an authorised person 
· your sample recorded traces of a prescribed illicit drug and alcohol at/above the PCA (0.05 if full licence holder or 0.00 if learner/probationary licence)  
· your result was not just due to alcohol inebriated or drugs consumed following driving/being in charge of a motor vehicle  

Under s 3(1) of the RSA, ‘PCA’ means a concentration of alcohol in a person of: 
· 0.05 grams per 100 millimetres of blood; or 
· 0.05 grams per 210 litres of exhaled air in the breath 

Any concentration at/above this is over the PCA.  

Under s 3(1) of the RSA, ‘prescribed illicit drug’ includes any concentration of methylamphetamine (ice or speed), MDMA and THC in a person’s blood sample.

Police must adhere to strict procedural rules when performing preliminary breath tests, evidentiary breath tests or blood samples, including: 

· Ensuring a registered medical practitioner takes your blood sample, uses an approved breath analysing tool and analyses the result within 12 months  
· Providing you with a signed certificate that records your BAC

A failure to perform 1 or more of the above may mean your BAC cannot be admissible in court and you are found not guilty of this offence. 

To determine whether you have a good prospect of success in defending your case, it is important to weigh up the following points: 

· Should I plead guilty/not guilty?
· What options are available to minimise my penalty? 
· Can a defence be relied on to argue my innocence? 
· Have 3 hours lapsed since I last drove the motor vehicle? 

These are all questions our Lawyers are here to help answer and prepare a strong case. 

Our Lawyers across our 4 offices (Melbourne, New South Wales, South Australia and Western Australia) are specialists who have represented many parties with ExPCA (blood analysis) within 3 hours of driving. We have appeared in the Magistrates Court to defend our clients on many occasions, so we are well equipped to work through the particular processes and procedures in this environment and best defend your case. We also have experience negotiating penalties to be reduced to more minor charges and reducing time periods for disqualified licences.
Penalties

ExPCA (blood analysis) within 3 hours of driving charges are dealt with in the Magistrates Court of Victoria.

If you are found guilty of this offence, the following penalties will be imposed (under s 49(3AAB of the RSA):  

· First offence - fine of 30 penalty units 
· Second offence - fine of 90 penalty units or 6 months imprisonment (BAC less than 
                             0.15) 
                                       - fine of 180 penalty units and 12 months imprisonment (BAC more 
                                         than 0.15)
· Third (or more) offence - fine of 180 penalty units and 12 months imprisonment 
                                          (BAC less than 0.15)
                          - fine of 270 penalty units and 18 months imprisonment (BAC more 
                            than 0.15) 

NB: under s 50(1AD) of the RSA (extracted below), if you are found guilty of ExPCA (blood analysis) within 3 hours of driving (under s 49(1)(j) of the RSA), your driver licence (or learner’s licence) will be revoked for a minimum 12-60 month period (set out in Schedule 1AB of the RSA). 
Questions and Next Steps 
To determine whether you have a good prospect of success in defending your case, it is important to weigh up the following points: 

· Should I plead guilty/not guilty?
· What options are available to minimise my penalty? 
· Can a defence be relied on to argue my innocence?
· Have I consumed any alcohol/drugs since I was tested and last drove the motor vehicle? 
· Have 3 hours lapsed since I last drove the motor vehicle? 

These are all questions our Lawyers are here to help answer and prepare a strong case. 

It is important to also note if you have been charged, under s 85 of the RSA, your licence may immediately be suspended. This would not permit you to drive until a determination is made on your guilt. This however would not preclude you from appealing the suspension.  
The criminal justice system (CJS) comprising police, courts and magistrates take driving under the influence (DUI) offences very seriously. Seeking representation from us will help you receive the best outcome. We guide you through the most appropriate options (whether pleading guilty so a lesser charge can be settled) to avoid the most serve penalties being imposed.   

Legislation

S 49(1)(j) ExPCA (Blood Analysis) of Alcohol and Drugs within 3 Hours of Driving of being in Charge of a Motor Vehicle (RSA)

Offences involving alcohol or other drugs
(1) A person is guilty of an offence if he or she—
(j) has had a sample of blood taken from him or her in accordance with section 55, 55B, 55BA, 55E or 56 within 3 hours after driving or being in charge of a motor vehicle and—
(i) the sample has been analysed within 12 months after it was taken by a  properly qualified analyst within the meaning of section 57 and the analyst has found that at the time of analysis both—
(A) the prescribed concentration of alcohol or more than the prescribed concentration of alcohol was present in that sample; and
(B) a prescribed illicit drug was present in that sample in any concentration; and
(ii) the concentration of alcohol found by the analyst to be present in that sample was not due solely to the consumption of alcohol after driving or being in charge of the motor vehicle; and
(iii) the presence of the drug in that sample was not due solely to the consumption or use of that drug after driving or being in charge of the motor vehicle.
(3AAB) A person who is guilty of an offence under paragraph (bc) or (j) of subsection (1), other than a supervising driver offence, is liable—
(a) in the case of a first offence, to a fine of not more than 30 penalty units; and
(b) in the case of a second offence—
(i) to a fine of not more than 90 penalty units or to imprisonment for a term of not more than 6 months if the concentration of alcohol—
(A) in the person’s blood was less than 0·15 grams per 100 millilitres of blood; or
(B) in the person’s breath was less than 0·15 grams per 210 litres of exhaled air—
as the case requires; or
(ii) to a fine of not more than 180 penalty units or to imprisonment for a term  of not more than 12 months if the concentration of alcohol—
(A) in the person’s blood was 0·15 grams or more per 100 millilitres of blood; or
(B) in the person’s breath was 0·15 grams or more per 210 litres of exhaled air—
as the case requires; and
(c) in the case of any other subsequent offence—
(i) to a fine of not more than 180 penalty units or imprisonment for a term of not more than 12 months if the concentration of alcohol—
(A) in the person’s blood was less than 0·15 grams per 100 millilitres of blood; or
(B) in the person’s breath was less than 0·15 grams per 210 litres of exhaled air—
as the case requires; or
(ii) to a fine of not more than 270 penalty units or to imprisonment for a term of not more than 18 months if the concentration of alcohol—
(A) in the person’s blood was 0·15 grams or more per 100 millilitres of blood; or
(B) in the person’s breath was 0·15 grams or more per 210 litres of exhaled air—
as the case requires.
(3AA) A person who is guilty of a supervising driver offence is liable to a fine of not more than 5 penalty units.
(5) It is a defence to a charge under paragraph (g), (h), (i) or (j) of subsection (1) for the person charged to prove that the result of the analysis was not a correct result.
(6) In any proceedings for an offence under paragraph (f), (g) or (j) of subsection (1) evidence as to the effect of the consumption of alcohol on the accused is admissible for the purpose of rebutting the presumption created by section 48(1A) but is otherwise inadmissible.
(6A) In any proceedings for an offence under paragraph (h), (i) or (j) of subsection (1) evidence as to the effect of the consumption or use of a drug on the accused is admissible for the purpose of rebutting the presumption created by section 48(1B) but is otherwise inadmissible.
(7) On convicting a person, or finding a person guilty, of an offence under subsection (1) the court must cause to be entered in the records of the court—
(a) in the case of an offence under paragraph (b) of subsection (1), the level of concentration of alcohol found to be present in that person’s blood or breath; and
(b) in the case of an offence under paragraph (f) of subsection (1), the level of concentration of alcohol found to be recorded or shown by the breath analysing instrument; and
(c)  in the case of an offence under paragraph (g) or (j) of subsection (1), the level of concentration of alcohol found to be present in the sample of blood.











































S 49B Exceed the Prescribed Concentration of Alcohol (PCA) Road Safety Act 1986 (RSA)

Overview

Previously, it was not illegal to drink and drive (for instance have a ‘traveller’) so long as you were not over the PCA. 

Nowadays, a person cannot drink alcohol whilst driving/being in charge of a motor vehicle. This offence is provided for under s 49B of the RSA (extracted below). One advantage of this drink driving offence is it does not incur mandatory suspension of a licence.   
Exceeding the prescribed concentration of alcohol (PCA) is defined as a person being seen to drive/be in charge of a vehicle and drinking alcohol. This offence is provided for under s 49B of the RSA (extracted below). 
When a person is requested to undergo a preliminary breath test, a police officer must first wait 15 minutes to ensure residual alcohol is not collected and alters the accuracy of results. If the driver’s reading is at/above the PCA, the police office may list additional drink driving offences. However, if the reading is below the PCA, the police officer may be inclined to charge them with consuming liquor whilst driving.  
What to Consider/Needs to be Established? 

To determine whether you have been charged with exceeding the prescribed concentration of alcohol (PCA), it is important to consider what constitutes this offence (see definition above and legislation extracted below). In other words, can the disputing party establish beyond reasonable doubt all elements of the offence?
· you were driving/in charge of a motor vehicle?
· you were drinking alcohol? 
Penalties

Consuming alcohol whilst driving charges are dealt with in the Magistrates Court of Victoria.

If you are found guilty of this offence, the maximum penalty that can be imposed is a fine of 10 penalty units. Imprisonment is not an available penalty.  

NB: losing a licence indefinitely or for a given time does not apply (s 50(6) of the RSA), however the magistrate can use their discretion to do so under s 28 of the RSA. 

Questions and Next Steps 

To determine whether you have a good prospect of success in defending your case, it is important to weigh up the following points: 

· Did you have an alcoholic vessel which was open in the motor vehicle when a police officer inspected your motor vehicle? 
· Should I plead guilty/not guilty?
· What options are available to minimise my penalty? 
· Can a defence be relied on to argue my innocence?

These are all questions our Lawyers are here to help answer and prepare a strong case. 

The criminal justice system (CJS) comprising police, courts and magistrates take consuming alcohol whilst driving offences very seriously. Seeking representation from us will help you receive the best outcome. We guide you through the most appropriate options (whether pleading guilty so a lesser charge can be settled) to avoid the most serve penalties being imposed.  

Legislation

S 49B Exceed the Prescribed Concentration of Alcohol (PCA) (RSA)

Offence to consume intoxicating liquor while driving
(1) A person must not consume intoxicating liquor while the person is driving a motor vehicle or is in charge of a motor vehicle.
Penalty:     10 penalty units.
(2) For the purposes of subsection (1) a person is not taken to be in charge of a motor vehicle unless that person is a person to whom section 3AA(1)(a), (b) or (c) applies.























S 49C Consuming Intoxicating Liquor while Supervising a Learner Driver Road Safety Act 1986 (RSA)

Overview

Consuming intoxicating liquor while supervising a learner driver is an offence that is commonly misconceived for the offence under s 49(1)(c) of the RSA. 
This offence is defined under s 49C of the RSA (extracted below) as a police officer seeing a person drinking alcohol whilst supervising a learner driver in a motor vehicle. It is important the disputing party can establish the person was in charge of the motor vehicle so far as seeing them occupying the learner driver in a supervisory capacity. If the motor vehicle is stationary, the police officer need only see an open alcoholic vessel in the motor vehicle.  
If the supervising driver is requested to undergo a preliminary breath test, a police officer must first wait 15 minutes to ensure residual alcohol is not collected and alters the accuracy of results. If the supervising driver’s reading is at/above the PCA, the police office may list additional drink driving offences. However, if the reading is below the PCA, the police officer may be inclined to charge them with consuming liquor whilst driving.  
What to Consider/Needs to be Established? 

To determine whether you have been charged with onsuming intoxicating liquor while supervising a learner driver, it is important to consider what constitutes this offence (see definition above and legislation extracted below). In other words, can the disputing party establish beyond reasonable doubt all elements of the offence?
· you were supervising a learner driver?  
· you were consuming alcohol? 

To determine whether you have a good prospect of success in defending your case, it is important to weigh up the following points: 

· Does the disputing party have strong evidence to substantiate my guilt? 
· Was alcohol present in the motor vehicle and was I consuming it whilst supervising a learner driver?
· Did a police officer see me driving whilst in possesson in alcohol and did they charge me at that time?  
· What were the circumstances surrounding the offence?
· Do I have sufficient evidence available to escape losing my licence? 

Penalties

Consuming intoxicating liquor while supervising a learner driver charges do not often result in summons and appearances in court. However, in some cases where a person is charged, they are dealt with in the Magistrates Court of Victoria.

If you are found guilty of this offence, the maximum penalty that can be imposed is a fine of 10 penalty units. Imprisonment is not an available penalty.  

NB: losing a licence indefinitely or for a given time does not apply (s 50(6) of the RSA), however the magistrate can use their discretion to do so under s 28 of the RSA. Therefore, a person pleading guilty cannot presume they will not lose their licence.   

Our Lawyers across our 4 offices (Melbourne, New South Wales, South Australia and Western Australia) are specialists who have represented many parties with consuming intoxicating liquor while supervising a learner driver offences. We have appeared in the Magistrates Court to defend our clients on many occasions, so we are well equipped to work through the particular processes and procedures in this environment and best defend your case. We also have experience negotiating penalties to be reduced to more minor charges and reducing time periods for disqualified licences.
Questions and Next Steps 

To determine whether you have a good prospect of success in defending your case, it is important to weigh up the following points: 

· Did I have an alcoholic vessel which was open in the motor vehicle when a police officer inspected my motor vehicle? 
· After having a breath test was there a reading that indicated alcohol in my system?
· Should I plead guilty/not guilty?
· What options are available to minimise my penalty? 
· Can a defence be relied on to argue my innocence?

These are all questions our Lawyers are here to help answer and prepare a strong case. 

The criminal justice system (CJS) comprising police, courts and magistrates take consuming intoxicating liquor while supervising a learner driver offence very seriously. Seeking representation from us will help you receive the best outcome. We guide you through the most appropriate options (whether pleading guilty so a lesser charge can be settled) to avoid the most serve penalties being imposed such as loss of licence.   

Legislation

S 49C Consuming Intoxicating Liquor while Supervising a Learner Driver (RSA)

Offence to consume intoxicating liquor while supervising a learner driver
A person must not consume intoxicating liquor while the person is a supervising driver.
Penalty:     10 penalty units.

S 50AAD Breach Alcohol Interlock Condition Road Safety Act 1986 (RSA)

Overview

An alcohol interlock condition is defined as a provision placed on your driver licence as a result of you committing offences where you were under the influence of alcohol or drugs whilst driving, including drink driving and drug driving. You can only drive/be in charge of a motor vehicle if the motor vehicle is fitted with an alcohol interlock device (approved by VicRoads). The purpose of this device is to record the concentration of alcohol in your breath. If alcohol is found in your system (your blood alcohol concentration (BAC) is not 0), the device prevents you from starting and using the motor vehicle. Any breach of your interlock condition (see s 50AAD(1) of the RSA - removing the device from your motor vehicle or having another person provide a breath sample) is taken very seriously, and significant penalties apply, ranging from large fines, further driving restrictions or a term of imprisonment. 

As a result of an approved alcohol interlock device being installed in your motor vehicle and your driver licence being reissued to include this condition means you are a participant in the Victorian Alcohol Interlock Program.

Before removing an interlock device, VicRoads may also demand that you participate in a behavioural change program. This is aimed at helping you understand why you engaged in this behaviour and reducing the risk of reoffending behaviour. 
Major reforms to alcohol interlocks in Victoria occurred in December 2019, including: 
· Licence Eligibility Orders (LEOs) are not now applicable to some alcohol-related offences
· Your motor vehicle must be fitted with an alcohol interlock device before a licence is reissued
· Hearings for Interlock Condition Removal Orders (ICRO) are no longer heard before the Magistrates Court of Victoria
· The interlock (I) condition can be removed from your licence following completion of the Victorian Alcohol Interlock Program by submitting an application to VicRoads, if: 
· Your last 5 months of interlock usage did not violate any requirements (the first month a learning period which means no penalties are imposed unless you have moved from interstate with an existing ‘I’ condition)
· Violations may include: 
· Failing the initial breath test (blood alcohol concentration (BAC) is over 0.02) to start the motor vehicle and you failed to re-test within 60 minutes 
· Failing or refusing a breath test whilst driving and failing to re-test within 60 minutes
· Leaving the motor vehicle engine on unattended when a test is required but is not noticed and is refused and failing to re-test within 60 minutes
· Refusing a test and turning the motor vehicle engine off and failing to re-test within 15 minutes
· Disconnecting the motor vehicle’s battery for more than 20 minutes
· Interfere with the alcohol interlock device in any manner 

In December 2020, it was determined that all participants in the Victorian Alcohol Interlock Program be assessed under the complete list of rules in terms of using and removing the device. Conditions are removed based on your driving history, with the following as a guide:

· First offence - minimum 6 month period
· Second (or more) offence - dependant on previous driving condition over last 10 years  

The cost (comprising installation, monthly leasing, maintenance and removal) of an alcohol interlock device varies dependant on the provider, model of motor vehicle and period you are participating in the Alcohol Interlock Program. The supplier is responsible for collecting the government cost recovery fee (which is an additional cost) for providing the Alcohol Interlock Program. This fee cannot be waived. However, if you hold a concession card you may quality for a reduced fee.   

What to Consider/Needs to be Established? 

To determine whether you have been charged with breaching an alcohol interlock condition, it is important to consider what constitutes this offence (see legislation extracted below). In other words, can the disputing party establish beyond reasonable doubt all elements of the offence?
· you breached your condition (see what constitutes a breach above or in the legislation below)?  

Penalties

Breaches of alcohol interlock condition charges are initially dealt with in the Magistrates Court of Victoria. However, you may appeal a magistrate’s decision (your conviction or sentence or both) to a higher court (the County Court) if evidence is available to infer they did not correctly exercise their discretion. This is provided from under s 254 of the Criminal Procedure Act. 

If you are found guilty of this offence, the following penalties are available:  
     
· Fine - up to 240 penalty units 
· 2 months imprisonment 

NB: additional penalties regarding licence disqualification may be imposed.
If you are found to drive a motor vehicle that breaches the alcohol interlock conditions, the motor vehicle might be immobilised (by wheel clamps or any other reasonable manner) for up to 12 months (under s 50AAD(4) of the RSA). If this motor vehicle is owned by another person, a court order for immobilisation is available.     

Questions and Next Steps 

To determine whether you have a good prospect of success in defending your case, it is important to weigh up the following points: 

· Should I plead guilty/not guilty?
· What options are available to minimise my penalty? Should I consider appealing my conviction or sentence or both? 
· Can a defence be relied on to argue my innocence?
· Was there was a sudden emergency, duress, necessity or factual dispute due to errors in the disputing party’s case?
· Were you driving a motor vehicle not fitted with an alcohol interlock whilst completing a driving assessment, being under the supervision of a driving instructor and driving the motor vehicle by following any relevant regulations?
· Can an exemption be relied on to avoid an interlock? (see s 50AAAD of the RSA)
· You have a medical condition that prevents you from using an interlock? 
· To establish this, you must:
· Trial all interlock alternatives, including special modifications/attachments
· Request a report be completed by all alcohol interlock suppliers/agents that includes details about your trials and incapacity to use and send to VicRoads
· Complete a VicRoads application and declaration (includes section to be completed by specialist health practitioner giving detail about your incapacity to use due to your particular health issue)
· Send above, personal information and any supporting documentation (previous drink driving offences) to VicRoads
· Once reviewed, a response supported with reasons, requirements and next steps will be provided on your application. You may be required you to undergo a driving fitness assessment to support responses 
· A successful outcome will mean you are exempt from the ‘I’ condition. Your licence will have a ‘Z’ condition. This means your BAC must still be 0 when driving.  
· An unsuccessful outcome will mean you are entitled to submit a form request (within 28 days of the decision) for an internal review of your application. 
· If your unsuccessful outcome is upheld, consider applying to the Magistrates Court for a directions hearing. This is only an option if you require a determination about the responsible driver at the time of the alcohol interlock violations, not whether the alcohol interlock condition should be removed from your licence

A failure to comply can mean further conditions are placed on your licence. 

These are all questions our Lawyers are here to help answer and prepare a strong case. 

The criminal justice system (CJS) comprising police, courts and magistrates take breaching alcohol interlock condition offences very seriously. Seeking representation from us will help you receive the best outcome. We guide you through the most appropriate options (whether pleading guilty so a lesser charge can be settled or arguing that an exemption applies) to avoid the most serve penalties being imposed.   

NB: an interlock condition on your driver licence means you are only permitted to drive the motor vehicle that has been fitted with an alcohol interlock device. If you use a hire car or work vehicle, discuss your circumstances with your employer. Your employee may agree (but has not obligation to do so) that an alcohol interlock device be fitted to permit you to continue your employment with ease and practicability.  

If you require additional information on driver licence interlock condition rules or the Alcohol Interlock Program (including the current government cost recovery fee amount, concessions and eligible concession cards), visit the VicRoads website. 

Legislation

S 50AAD Breach Alcohol Interlock Condition RSA

(1) A person whose driver licence or learner permit is subject to an alcohol interlock condition is guilty of an offence if—

(a) the person breaches that condition; or

(b) the person drives a motor vehicle with an approved alcohol interlock in accordance with that condition but the motor vehicle has been started—

(i) with the approved alcohol interlock disengaged; or

(ii) in a way that does not comply with the manufacturer’s instructions for the use of the approved alcohol interlock; or

(iii) in a way other than by the person blowing directly into the appropriate part of the approved alcohol interlock.

(1A) An interstate licence or permit holder who is subject to an interstate alcohol interlock requirement is guilty of an offence if—

(a) the person breaches that requirement; or

(b) the person drives a motor vehicle with an alcohol interlock but the motor vehicle has been started—

(i) with the alcohol interlock disengaged; or

(ii) in a way that does not comply with the manufacturer’s instructions for the use of the alcohol interlock; or

(iii) in a way other than by the person blowing directly into the appropriate part of the alcohol interlock.

(2) A person who is guilty of an offence against subsection (1) or (1A) is liable to a penalty not exceeding 240 penalty units or to imprisonment for not more than 2 years.
S 84 Motor Vehicle Impoundment / Forfeiture by Police Road Safety Act 1986 (RSA)

Overview and Penalties

In 2006, ‘anti-hoon’ driving laws were introduced to give police officers more powers to impound, immobilise or confiscate motor vehicles that were being driven dangerously or recklessly and putting public safety and welfare at risk. This offence is provided for under s 84F of the RSA (extracted below). 
It took some time for police officers to consistently apply their powers in respect to this behaviour. It was 1 July 2011 when laws were again reformed to reflect stricter responses, as reflected by the Road Safety Amendment (Hoon Driving) Act 2010. This has led to the Chief Commissioner of Police creating an impoundment division, which gives police officers powers to impound vehicles and lodge court applications which forfeit motor vehicles to the government.

Police officers have the power to now seize a motor vehicle (for up to 30 days (under s 84G of the RSA - this was only 48 before 2011) or surrender, impound or immobilise (under s 84H of the RSA) if they believe on reasonable grounds the driver has been involved in the commission of a related offence (s 84F(1) of the RSA). The owner of the vehicle is irrelevant, this power will and can be applied. There has however been some difficulty in the application of this power because a police officer can impound a motor vehicle when they suspect the driver committed the offence, irrespective of whether the driver is guilty. An application is submitted to the Magistrates Court to have the motor vehicle further impounded.

A related offence is defined under s 84C of the RSA, including:

· Drive unlicenced/disqualified (other than an offence to which s 18(2) or (2A) applies)
· Driving/being in charge of, automated vehicle offences for which an ADS permit is not in force (s 33(I), 33I(3) or s 33J(1) of the RSA)
· Drink driving (BAC is 0.10 or more)
· Loss of traction
· Breach of alcohol interlock condition
· Driving a motor vehicle at a speed/ manner dangerous
· Careless driving (only in relation to improper use)
· Making unnecessary noise or smoke (improper use only)
· Involvement in street racing or speed trials on a road
· Failing to stop when directed by the police
· Driving 45km per hour above the applicable speed limit
· Exceeding the speed limit (by 45km or 145km where the speed limit is 110km) while driving a heavy vehicle 
· Riding a miniaturised motorcycle
· Driving/being in charge of a motor vehicle which is being used in a speed trial/race
· Deliberately or recklessly entering a level crossing when a train or tram is approaching
· Breach of the Road Rules in circumstances where the number of passengers in the motor vehicle exceeds the number of seats available to them
· Dangerous or negligent driving while pursued by police
· Driving offences involving emergency workers, custodial officers, youth justice custodial workers and emergency service vehicles

Other related offences where the driver of the motor vehicle has committed the same offence within 6 years, include: 

· Driving with an illicit drug in your saliva or blood
· Drink driving with a BAC under 0.10
· Drink driving on zero BAC licence if BAC is more than zero (see s 52 of RSA)

If your motor vehicle is seized, surrounded, impounded or immobilised under s 84I of the RSA, police officers must adhere to strict rules under ss 84G and 84H of the RSA. They may require the motor vehicle to be taken in a reasonable and appropriate way to and impound it in a holding yard or immobilise it by any reasonable means (including the use of wheel clamps or steering wheel lock) for 30 days or do anything else as it necessary in the circumstances.

NB: if you are found guilty of a relevant offence (above), the disputing party can apply (within 28 days after being sentenced) to have a further impoundment, immobilisation or forfeiting order made out before your case proceeds to court (s 84U(1) RSA). The court can order the motor vehicle or substituted motor vehicle) that was used to commit a relevant offence to be impounded or immobilised for no longer than 3 months (inclusive of designated time) regardless of whether the driver owns the motor vehicle (under s 84Z RSA), or forfeited by the government (under ss 84S and 84T). 

Questions and Next Steps 

It is important to note if you have been charged and your interests have been substantially impaired, this would not preclude you from appealing the impoundment or immobilisation order (s 84O of the RSA) or forfeiture application. 
The following are important factors to consider:
· Notice periods and requirements
· You can make the order (lodging an application) to the Court at any time the motor vehicle remains impounded or immobilised 
· You must give at least 7 days written notice
· Your application must give reasons to stop the impoundment or immobilisation 
· You are prepared to attend Court and present evidence before a Magistrate 
· What grounds can my application rely on to satisfy the Magistrate I have argued a sound case?
· Exceptional hardship (not defined in the RSA and determined on the facts) - reside remotely with lack of public transport/other/family arrangements, requirement to use motor vehicle for work and school drop off/pick up. This ground is very difficult to establish. Historically the best outcomes have shown it is easier to plead guilty to the traffic offence and help with the forfeiture application  
· The vehicle used in the commission of the offence was stolen from you and I lacked any knowledge of this 
NB: reducing or removing all costs in relation to impounding or immobilising the motor vehicle is at the discretion of the Magistrate (s 84O(4) of the RSA).

Our Lawyers across our 4 offices (Melbourne, New South Wales, South Australia and Western Australia) are specialists who have represented many parties with motor vehicle impoundment/forfeiture by police offences. We have appeared in the Magistrates Court to defend our clients on many occasions, so we are well equipped to work through the particular processes and procedures in this environment and best defend your case. We also have experience navigating this complex legislation, negotiating penalties to be reduced to more minor charges and reducing time periods for disqualified licences.




































S 85 Appeal Immediate Licence / Permit Suspension Road Safety Act 1986 (RSA)

Overview

Previously, law was not enforced to immediately suspend a person’s driver licence/permit as a result of engaging in behaviour like speeding, dangerous driving and other crimes (under the Crimes Act) but not drink driving. This landscape has now changed, and law exists to charge people engaging in such behaviour.  

The previous law (up to 12 November 2020) was covered for under s 51 of the RSA. Police officers had powers to only immediately suspend a person’s driver licence/permit as a result of driving/being in control of a motor vehicle with a mid-high concentration of alcohol (and/or drugs under s 49 of the RSA) (under s 49(1)(b), (ba), (bc), (c), (ca), (d), (e), (ea), (eb), (f), (g) or (j)) being decided in court or with a later offence where the earlier offence was a guilty finding. A licence cancellation/ disqualification was determined from the date notice was given, and the served period was to be taken account of when sentencing. If appealing, exceptional circumstances still needed to be argued to validate cancellation of the notice.  

Part 6B (ss 85-85W) of the RSA has replaced s 51 of the RSA, giving police officers (and other applicable authorities) broader powers. Police officers can immediately suspend/disqualify an alleged offender’s licence/learner permit for a broad number of offences that are extremely dangerous and pose an extreme risk to people’s health and safety, including drivers charged with or issued infringement notices for excessive speeding and certain serious driving offences, including some offences in the Crimes Act 1958. 

A ‘relevant offence’ is defined as a subsequent offence under section 48(2) of the RSA if the person charged were convicted.
These include: 
· Serious motor vehicle offences (defined in s 87P of the Sentencing Act 1991) resulting in injury or death (Division 3 of the RSA): 
· Murder or attempted murder
· Manslaughter 
· Conduct endangering life or persons 
· Culpable driving 
· Kidnapping 
· Carjacking or aggravated carjacking 
· Causing injury or serious injury intentionally, recklessly or negligently 
· Causing serious injury intentionally or recklessly in the circumstances of gross negligence or violence  
· If 1 of the above occurs whilst under the influence of alcohol and/or drugs, other mandatory penalties may be applied, including interlocks and the need to participate in a behavioural change program on relicensing (ss 50AAA and 58C of the RSA)  
· Drink and drug driving related offences (Division 1 of the RSA), including: s 49(1)(b), (b)(c), (f), (g) or (i) where the provisional concentration of alcohol in the charged person’s blood/breath is 0.10 grams or more per 100 millilitres of blood or 210 litres of exhaled air (full driver licence holder) or 0·07 grams or more per 100 millilitres of blood or 210 litres of exhaled air (learner permit/probationary driver licence); s 49(1)(c), (d) or (e) or s 49(1)(ba), (ca), (ea), (eb)
Police powers to suspend a licence apply to both drink driving and excessive speed offences, as there is a need to protect the driver and the community’s safety. Senior police officers have an obligation to decide if immediate suspension is warranted, in light of the charge, before it proceeds to court. They also must reasonably satisfy themselves a motor vehicle was used to commit the serious offence which caused death or serious injury and the driver is a risk to the road safety of the community.    
A police officer can immediately suspend a licence/permit of a person who is charged with a relevant offence (above) and now excessive speeding offences. When suspending/disqualifying a licence, police officers must give written notice to the driver. This notice is usually given when the person is charged with the offence or given an infringement notice.  

Under ss 85F-85G of the RSA, police officers can suspend a person’s driver licence/learner permit for dangerous driving, if issued with an infringement notice for speeding under s 65B of the RSA or r 20 of the Road Rules if the vehicle was being driven 45km per hour or more over the speed limit or 145km per hour or more over a 110km per hour speed limit (s 64 RSA) or if a heavy vehicle was being driven 35km per hour or more over the speed limit. 
Drink driving offences under ss 85 and 85B of the RSA follow procedures under Division 4 (General provisions ss 85K-85W) of the RSA. This includes matters where suspension applies following notice being given; how notice should be given; refusing to surrender a driver licence/permit; appeals and correctly issuing a BAC certificate. For drug driving under s 85A, notice is given at the time of the charge.  
The timeframe for immediate suspension depends on the offence committed. As a guide: 
· 35km or more per hour (but less than 45km per hour) over the limit in a 110km per hour area - 6 months
· 45km per hour over in any speed zone - must immediately surrender licence/permit and 12 months (Schedule 5 RSA)

NB: immediate suspension of a licence/permit does not apply if a fixed camera detected the speeding, there was minimal (if any) communication between the police officer and driver or if a police officer estimated the speed instead of using a reliably approved speed device. It only applies if a police officer’s mobile camera caught the speeding and an infringement notice or charge was immediately issued.  

Questions and Next Steps 
It is important to note if you have been charged and your interests have been substantially impaired, this would not preclude you from appealing the licence/permit suspension (s 85 of the RSA). 
The following are important factors to consider:
· Requirements
· You must show exceptional circumstances (not defined in the RSA and determined on the facts) exist in all the circumstances to persuade the Magistrate to cancel the notice
· You were the only custodian for a disabled youth or terminally unwell parent who requires your care
· The disputing party’s case against you lacks merit  
· If you caused injury or death, you must have evidence to substantiate you do not pose an unacceptable risk to road safety 
Under s 85U of the RSA (new provision), unless the defence considers it important, a Magistrate cannot hear the appeal and have any person examine, cross-examine or inquire into the alleged offence for which the licence was suspended for.  
You have a right to a fair trial under s 85V of the RSA. This precludes evidence in an appeal from being admitted in the hearing for the related charge. 
Our Lawyers across our 4 offices (Melbourne, New South Wales, South Australia and Western Australia) are specialists who have represented many parties with appealing immediate licence/permit suspension offences. We have appeared in the Magistrates Court to defend our clients on many occasions, so we are well equipped to work through the particular processes and procedures in this environment and best defend your case. We also have experience navigating this complex legislation, negotiating penalties to be reduced to more minor charges and reducing time periods for disqualified licences.
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